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CIVIL RIGHTS DIVISION OF THE
U.S. DEPARTMENT OF JUSTICE

TUESDAY, MARCH 2, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:05 p.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order. This afternoon
the Subcommittee on the Constitution convenes to review the
progress of the Civil Rights Division of the Department of Justice
for the purpose of the reauthorization of the Department.

The Division has been in the forefront of protecting the civil
rights of all Americans since it was created all the way back in
1957. The Division’s role in this effort is to enforce laws prohibiting
discrimination on the basis of race, sex, handicap, religion, and na-
tional origin.

The Civil Rights Division lists many important accomplishments
as well as new efforts to combat discrimination in areas as diverse
as education, employment, housing, lending, public accommoda-
tions, and voting. I know the new Assistant Attorney General has
worked hard to create strong policies and affirmatively develop ini-
tiatives to further the important work of the Division.

Beginning in 2001, the Division added 52 new positions, which
has allowed it to expand its work related to enforcement of the
Americans with Disabilities Act, the Civil Rights of Institutional-
ized Persons Act, also known as CRIPA, the Voting Rights Act, and
its Trafficking in Persons Program. As a result, the Division has
opened 38 CRIPA investigations since 2001, which represents a 90
percent increase over the 20 investigations initiated over the pre-
ceding 3 years. The Division has authorized seven unemployment
discrimination or employment discrimination lawsuits since No-
vember of 2003. Six have been filed so far in 2004. And in fiscal
year 2004, the Division has opened 49 investigations of alleged em-
ployment discrimination by State and local government.

The Division has prosecuted 122 human traffickers, double the
number of prosecutions as under the previous Administration. The
Division has 146 pending human trafficking investigations, and
since 2001 has resolved over 1,000 disability-related complaints, at
least 354 through informal means, 131 through formal settlement
agreements, and 13 with consent decrees, and over 500 through
mediation.
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Finally, on November 4, 2003, 160 Federal observers and 39 Civil
Rights Division personnel went to 15 counties in 8 States to mon-
itor State and local elections. These activities go hand-in-hand with
the Voting Access and Integrity Initiative created by the Attorney
General in October of 2001. The department-wide initiative is help-
ing to enhance the Department’s ability to deter discrimination and
election fraud, and ability to prosecute violators vigorously so that
all Americans will have access to the voting process.

I also wanted to highlight the Division’s continuing work related
to the terrorist attacks of September 11th, 2001, and incidents of
discriminatory backlash. Since September 11, 2001, the Division,
the FBI, and the U.S. Attorneys’ offices have investigated 546 inci-
dents of backlash discrimination.

As a result of these investigations, Federal charges have been
brought in 13 cases against 18 defendants. All have been convicted.
In addition, the Department has contributed to approximately 121
backlash prosecutions in Federal, State and local courts since Sep-
tember of 2001. Further, more than 250 town and community
meetings have been held on backlash issues, and best practices
have been developed for law enforcement to prevent and respond
to hate incidents against Arab Americans, Muslims, and Sikhs.

I know that Members of our Subcommittee will have questions
important to them regarding specific cases and policies. I look for-
ward to hearing your testimony and the answers to all of our ques-
tions. It is important for the Division to continue to play an impor-
tant role in safeguarding the civil rights of all Americans. We all
look forward to examining the Division’s work over the past year
this afternoon, and we welcome you here this afternoon, Assistant
Attorney General Acosta.

[The prepared statement of Mr. Chabot follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO

This afternoon the Subcommittee on the Constitution convenes to review the
progress of the Civil Rights Division of the Department of Justice for the purpose
of the reauthorization of the Department.

The Division has been in the forefront of protecting the civil rights of all Ameri-
cans since it was created in 1957. The Division’s role in this effort is to enforce laws
prohibiting discrimination on the basis of race, sex, handicap, religion, and national
origin. The Civil Rights Division lists many important accomplishments as well as
new efforts to combat discrimination in areas as diverse as education, employment,
housing, lending, public accommodations, and voting. I know the new Assistant At-
torney General has worked hard to create strong policies and affirmatively develop
initiatives to further the important work of the Division.

Beginning in 2001 the Division added 52 new positions which has allowed it to
expand its work related to enforcement of the Americans with Disabilities Act, the
Civil Rights of Institutionalized Persons Act—also known as CRIPA, the Voting
Rights Act, and its trafficking in persons program. As a result, the Division has
opened 38 CRIPA investigations since 2001, which represents a 90 percent increase
over the 20 investigations initiated over the preceding three years; the Division has
authorized 7 employment discrimination lawsuits since November 2003—6 have
been filed so far in 2004—and in fiscal year 2004, the Division has opened 49 inves-
tigations of alleged employment discrimination by state and local governments; the
Division has prosecuted 122 human traffickers—double the number of prosecutions
as under the previous administration; the Division has 146 pending human traf-
ficking investigations; and since 2001 has resolved over 1,000 disability-related com-
plaints—at least 354 through informal means, 131 through formal settlement agree-
ments, 13 with consent decrees, and over 500 through mediation.

Finally, on November 4, 2003, 160 federal observers and 39 Civil Rights Division
personnel went to 15 counties in 8 states to monitor state and local elections. These



3

activities go hand-in-hand with the Voting Access and Integrity Initiative, created
by the Attorney General in October, 2001. The Department-wide Initiative is help-
ing to enhance the Department’s ability to deter discrimination and election fraud
and ability to prosecute violators vigorously so that all Americans will have access
to the voting process.

I also want to highlight the Division’s continuing work related to the terrorist at-
tacks of September 11, 2001, and incidents of discriminatory backlash. Since Sep-
tember 11, 2001, the Division, the FBI, and the U.S. Attorneys offices have inves-
tigated 546 incidents of backlash discrimination. As a result of these investigations,
federal charges have been brought in 13 cases against 18 defendants. All have been
convicted. In addition, the Department has contributed to approximately 121 back-
lash prosecutions in federal, state and local courts since September of 2001. Further,
more than 250 town and community meetings have been held on backlash issues
and best practices have been developed for law enforcement to prevent and respond
to hate incidents against Arab Americans, Muslims and Sikhs.

I know that all of the Members of our Subcommittee will have questions impor-
tant to them regarding specific cases and policies. I look forward to hearing your
testimony and the answers to all of our questions. It is important for the Division
to continue to play an important role in safeguarding the civil rights of all Ameri-
cans. I look forward to examining the Division’s work over the past year this after-
noon.

Mr. CHABOT. And I will now refer to my Ranking Member Mr.
Nadler of New York for the purpose of making an opening state-
ment.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Chairman, I want to join you in welcoming Assistant Attor-
ney General Acosta, and to commend you for scheduling this impor-
tant and timely oversight hearing.

The protection of fundamental civil rights is one of the hallmarks
of the American experiment. Without effective protection of our
civil rights, many Americans would remain consigned to the mar-
gins of our society and unable to fulfill the promise of this great
Nation.

The ideal of equality and freedom has too often been more an as-
piration than a reality for too many of our citizens. Indeed the his-
tory of the United States is reflected in ongoing struggles to make
good on the promises made in the Declaration of Independence and
the Bill of Rights for everyone. In fact, you can very well read the
history of this country as a history of the expanding of the under-
standing of what was meant in the Declaration of Independence
when it was said that all men are created equal.

In 1776, by all men, they certainly didn’t mean African Ameri-
cans, they didn’t mean women, they didn’t mean Native Americans,
they probably didn’t even mean men without property. And the his-
tory of this country, to a large extent, is a history of struggle to
expand the meaning to encompass all different groups in our soci-
ety.

That struggle continues today, and we have much more to do be-
fore it is realized. In advancing that cause, the Civil Rights Divi-
sion has a crucial role to play in the enforcement of these rights
under the law. As such, the Division holds a sacred trust in the ful-
fillment of our Nation’s core values. How well it exercises that
trust is the subject of today’s hearing.

I look forward to the testimony of the witness and to the oppor-
tunity to engage in a dialogue with our witness. And I thank you
again, Mr. Chairman.

Mr. CHABOT. Thank you.
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Mr. NADLER. I ask for a unanimous consent statement, Mr.
Chairman.

Mr. CHABOT. Without objection.

Mr. NADLER. Mr. Chairman, I ask unanimous consent that all
Members have 5 legislative days to submit additional questions in
writing to Mr. Acosta for written responses for the record.

Mr. CHABOT. Without objection, so ordered.

Mr. CONYERS. Mr. Chairman?

Mr. CHABOT. Yes. The gentleman from Michigan is recognized.

Mr. CoNYERS. Thank you very much. I would like to strike the
requisite number of words and make an opening statement.

Mr. CHABOT. The gentleman is recognized for 5 minutes.

Mr. CONYERS. Thank you, Mr. Chairman.

Now, we have several problems, Mr. Acosta, that I hope you can
address. One is the Texas redistricting issue. The second are the
absence of compliance agreements in the pattern and practices in
law enforcement cases. And the third is the Tulia, Texas, incident
in which we have a very unclear record of what the Civil Rights
Division did in that area.

Now, my comments are dealing with the Division, and there are
a number of staff and trial attorneys that I want to commend for
the work that they are doing, but we have the issue of partisan pol-
itics infecting the work in the Civil Rights Division, from hiring to
substantive decision-making. And I think that this problem lays di-
rectly at your feet.

Now, it is—one of the great questions of Federal governance is
to why you recused yourself from the Texas redistricting case, and
I am hoping that you will take some time to make it clear, to tell
us what was going on. The Texas preclearance was incredible.

Here we have, for the first time that I remember, a Majority
Leader of the Congress from Texas goes back to Texas, announcing,
as it were, that the districting plan entered into by the—drawn up
by the judges is unuseful, unhelpful, and that he has a better idea.
I mean, this is incredible. If everybody starts doing that, it is hard
to tell where the electoral system of Members of Congress is going
to end up. But the plan which has now been enacted eliminated
three effective minority opportunity districts, and all seven minor-
ity-influenced districts. As the Texas delegation stated on numer-
ous occasions, the plan has a devastating effect on diluting the vot-
ing strength of more than 3.5 million Latinos and African Ameri-
cans across that State.

Now, you know how many times you have been—that you have
elected to recuse yourself and, to my knowledge, have never pro-
vided a public response, not even to the letters that I have sent
you, and probably lots of other people as well. Your departure left
the Civil Rights Division with no minorities whatsoever, from man-
agement to line attorney, participating in the section 5 review of
the Texas plan. Moreover, your decision left the Voting Section
under the supervision of two political—two deputies, unconfirmed,
political to the core, one of whom is in this room now, both of whom
lack strong experience in the substantive law, and one of whom
possesses serious enough political baggage to merit disqualification
from participating in this matter under Department conflict regula-
tions. So I hope you can understand how the scenario of uncon-
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firmed political appointees making one of the most significant sec-
tion 5 determinations since the enactment of the Voting Rights Act
raises serious concerns that the review would be politicized.

And when you review the results as I have, those suspicions were
justified. And the clear signal of their objection to the nature of the
process, the chief of the Voting Rights Section of the Civil Rights
Division did not sign the no-objection letter for the Texas plan.

So I hope you can explain this to the Committee. Why did you
flee the process? I hope you can tell us when we will receive a sub-
stantive response to my letter going back to December 23, 2003, re-
questing a copy of the recommendation memorandum prepared by
the career staff of the Voting Section in the Texas congressional
case and the other States that were subject to review.

The actions of the Division in Texas and other section 5 matters
require the vigorous oversight by this Committee to protect the in-
tegrity and meaning of the Voter Rights Act itself. The other body
has already entertained amendments that would extend section 5
in its current form. Before moving forward in this area, faced with
a 2007 deadline, this body must determine whether the current
statutory scheme is adequate or needs improvement.

In our November 25 letter to Attorney General Ashcroft, we
noted that prior to the retirement of James Turner as Career Dep-
uty Assistant Attorney General for Civil Rights, it had been the
practice of the Department to place the Voting Section under the
supervision of the Career Deputy Assistant Attorney General, rath-
er than one of the numerous political deputies.

And so I would ask unanimous consent, Mr. Chairman, to place
the rest of my comments! in the record, and I thank you for the
generous allotment of time that you have afforded me.

Mré1 CHABOT. Without objection, that will be included in the
record.

And the gentleman’s time has expired.

Do%s the gentleman from Florida wish to make an opening state-
ment?

Mr. FEENEY. No, thank you, Mr. Chairman.

Mr. CHABOT. Thank you.

Any other opening statements? Okay.

If not, we again welcome Mr. Acosta here this afternoon. R. Alex-
ander Acosta was selected by President Bush to serve as Assistant
Attorney General for the Civil Rights Division of the United States
Department of Justice on August 22, 2003, last year.

Prior to his service as Assistant Attorney General, Mr. Acosta
served as a member of the National Labor Relations Board, and
has also served as Principal Deputy Assistant Attorney General in
the Civil Rights Division.

After graduation from law school, he served as a law clerk on the
U.S. Court of Appeals for the Third Circuit, and then worked at the
Washington office of the Kirkland and Ellis law firm where he spe-
cialized in employment and labor issues.

Mr. Acosta 1s the first Hispanic to serve as an Assistant Attorney
General at the Department of Justice. He is the 2003 recipient of
the Mexican American Legal Defense in Education Fund’s Excel-

1The material referred to was not available at the time this hearing was printed.
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lence in Government Service Award, and the D.C. Hispanic Bar As-
sociation’s Hugh A. Johnson, Jr., Memorial Award.

He has also taught several classes on employment law, disability-
based discrimination law, and civil rights law at the George Mason
School of Law, and we welcome you here for your testimony this
afternoon, Mr. Acosta.

STATEMENT OF THE HONORABLE ALEXANDER ACOSTA, AS-
SISTANT ATTORNEY GENERAL, CIVIL RIGHTS DIVISION, DE-
PARTMENT OF JUSTICE

Mr. AcosTA. Thank you, Mr. Chairman, Ranking Member Nad-
ler, Members of the Subcommittee. I want to thank you for your
time this afternoon. I have a brief opening statement, if I could.

Mr. CHABOT. Yes.

Mr. AcosTA. Thank you once again.

As Ranking Member Nadler referenced, we are primarily a liti-
gating division. Our mission is to enforce Congress’ civil rights
laws, and we have done so, and we have done so vigorously. The
written testimony previously submitted provides an overview of
some of our work, but what I would like to do this afternoon is take
a few minutes to touch on a few of my personal experiences in the
few months since taking office.

Since we are a litigating division, I would like to begin with two
cases that I argued this January. The first case concerns a cross
burning. It was a really outrageous case. The defendant pled guilty
to a conspiracy of racial intimidation. The defendant welcomed a
biracial couple to the neighborhood by posting a sign, a sign that
read, “No trespassing, especially the N word.” The defendant sub-
sequently took a gun, walked onto this African American man’s
property, pointed the gun at this man, and said, “Hey, blank, I
have something for you.”

That wasn’t enough. The defendant then went back to his neigh-
bor’s property, built a cross, waited until dusk, burned the cross
while sitting in a lounge chair drinking beer. When the police ar-
rived, he told the police, “I burned the cross to, ‘let that blank
know that he is not welcome here.””

Cross burning has too long been a tool of intimidation against ra-
cial and religious minorities. It is borne of hatred. It is borne of ig-
norance. It is among the most ugly forms of conduct that our cul-
ture knows. Since 2001, the Civil Rights Division has prosecuted
nearly 40 of these cases, 40 cases, almost 1 a month.

Well, in this case the sentencing guidelines called for a sentence
of up to 2 years. The District Court judge, however, departed down-
ward, and sentenced the individual to time served. I was and I am
outraged by that decision, and that is exactly what I argued before
the Courts of Appeals.

The second case concerned a case of religious discrimination. A
city in Florida has told two small orthodox synagogues that they
must vacate their premises, that they must remove themselves
from the business district. While this city prohibits houses of wor-
ship absolutely, it allows private clubs, such as Masonic lodges.
The reason the city gives is that a private club such as a Masonic
lodge has social events and rituals which from a secular perspec-
tive do contribute to the economy of the business district, but that
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a synagogue that has rituals and social events, the same as a Ma-
sonic lodge but led from a religious rather than a secular perspec-
tive, do not contribute sufficiently to the business district.

Well, this is wrong. Congress, in RLUIPA, overwhelmingly said
it is wrong. I believe it is wrong. And I argued that case personally
before the Court of Appeals as well.

In addition to these cases, I have traveled to address and to dis-
cuss our enforcement responsibilities. This February I was privi-
leged to attend and participate in a conference hosted by the War
Against Trafficking Alliance in Mumbai.

I thought I understood what human trafficking was about. Mr.
Chairman, I was wrong. I never really understood what human
trafficking was about until you visit some of the places where these
victims and these women are kept, the conditions in which they
live. I can’t find words to describe some of the conditions that I
saw. Human trafficking is evil. It is nothing less than modern-day
slavery. It is vile.

I want to mention a recent case just to drive home the point of
what human trafficking really entails. The case concerns four
Mexican women, girls actually. Some were as young as 14 years of
age. They were lured to our Nation with promises of a husband and
a better life. What they found instead was captivity and prostitu-
tion at a brothel in Plainfield, New Jersey. They were forced to
have sex with man after man after man 7 days a week, 24 hours
a day. They were never allowed to leave the brothel.

Those two criminals have now been sentenced to 17 years. These
peddlers in human misery must be brought to justice. We have
taken substantial steps and devoted substantial resources to ensur-
ing that this is so. And, in fact, we have brought charges against
over 130 defendants on human trafficking and related crimes.

This past week I also traveled to Albuquerque to meet with small
business owners and leaders as part of our ADA Business Connec-
tion Initiative. My goal is to discuss how we can work cooperatively
to build opportunities for Americans with disabilities. We vigor-
ously enforce the ADA by litigation, but at the same time we do
everything in our power to promote voluntary and cooperative com-
pliance. Few businesses in this Nation realize that Americans with
disabilities number in excess of 50 million and wield a purchasing
power of $170 billion in discretionary spending per year. That is
three times the purchasing power of the teenage market. Our Busi-
ness Connection Initiative is just one of several initiatives that
focus on spreading this message and encouraging businesses to in-
crease access to individuals with disabilities voluntarily.

Later this week, I will be traveling to Selma. I will be traveling
there to mark the anniversary of the crossing of the Edmund
Pettus Bridge. I will have the privilege of sharing the stage with
one of your colleagues, Congressman Lewis, where we will be at-
tending a ground-breaking at the Center for the Selma-Mont-
gomery National Historic Trail.

Mr. Chairman, I believe that time spent listening and hearing
concerns is as important as the time I spend litigating and the time
I spend speaking. Dialogue and communications with the civil
rights community is an important part of my job. In the few
months since I took office, I have met personally with over 200,
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over 200, civil rights groups, national and local community leaders.
When I travel to a city, I try to meet local leaders in that city. I
am pleased at the cordial and cooperative response that I have re-
ceived from all fronts during my few months on the job.

I once again thank you for the opportunity to address the Sub-
i:lommittee, and I am happy to answer what questions you may

ave.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Acosta follows:]

PREPARED STATEMENT OF ALEXANDER ACOSTA

Thank you Mr. Chairman; Ranking Member Nadler; Members of the Sub-
committee:

It is a pleasure to appear before you today and an honor to represent the out-
standing attorneys, professionals, and staff of the Civil Rights Division of the United
States Department of Justice.

I want to take this opportunity to thank my able staff and section leadership. I
am privileged to lead a dedicated group of professionals and prosecutors, both at the
trial and appellate levels. I am happy to report that we have executed and continue
to forward our mission of protecting our nation’s civil rights.

I assumed this office nearly six months ago. Preparing for this hearing has pro-
vided me an opportunity to reflect on that time and to evaluate the progress we
have made.

Over that period I have been personally involved in most issues the Division
faces: In addition to day-to-day management and oversight, including reviewing and
authorizing the Division’s enforcement decisions, I have traveled to India and to the
Dominican Republic to address the problem of trafficking in humans; I have argued
in two circuit courts of appeal, once on behalf of a synagogue to protect their right
to worship, and once challenging a downward departure in a cross-burning case. I
have met with over 200 community groups and nationally and locally recognized
civil rights leaders, and have given 22 speeches on civil rights issues.

Let me begin by discussing a few areas that merit mention.

TRAFFICKING IN PERSONS

Allow me to start with our efforts to combat the scourge of trafficking in persons.
Fighting human trafficking ranks among the chief priorities of this Administration
at the highest levels.

The President recently made this clear before the United Nations:

We must show new energy in fighting back an old evil. Nearly two centuries
after the abolition of the transatlantic slave trade, and more than a century
after slavery was officially ended in its last strongholds, the trade in human
beings for any purpose must not be allowed to thrive in our time.

The Attorney General has similarly made clear his unequivocal commitment to
this fight:

Human trafficking . . . is an affront to human dignity. The Department of Jus-
tice is determined not to stand idly by while the toll in human suffering
mounts. Human trafficking victims often are too young, too frightened, too
trapped in their circumstances to speak for themselves. . . . We hope to be the
victims’ voice, to lessen the suffering, and to prosecute those who commit these
crimes to the fullest extent of the law.

It is estimated that approximately 20,000 humans, mostly women and children,
are smuggled into this country each year. But the sterility of this figure fails to cap-
ture the evil of human trafficking.

Human traffickers are peddlers in human misery. They seize their victims, by
threat or by trick, and smuggle them across borders, often in loathsome conditions.
Often they are sold from one trafficker to another, sometimes repeatedly. There,
surrounded by an unfamiliar culture, a foreign language, without travel documents
or identification, under threat of injury to self or loved ones at home, and generally
bereft of any support, they are forced into labor or sex slavery.

We in the United States are too often unaware that trafficking occurs in our
midst. We are learning now that our own quiet neighborhoods all too often silently
harbor victims. One recent case in New Jersey broke in an average neighborhood:
one with kids playing, with flags fluttering, and with a sign reading “safe neighbor-
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hoods save lives.” There, in an ordinary looking house, unbeknownst to its neigh-
bors, was a brothel, and in that brothel were trafficked women: Four Mexican
women—girls actually—some as young as 14 years of age. They were lured to the
United States with promises of a husband and a better life. Instead, they found cap-
tivity and rape. They were forced to have sex with man, after man, after man, 24
hours a day, 7 days a week. The case was United States v. Jimenez-Calderon. Six
principals were convicted; they received sentences of up to 17 years in prison. Nor
is that case an outlier.

Additionally, in United States v. Soto, members of a smuggling ring who likewise
trafficked Central American women and girls into the United States were convicted
and sentenced. They held their victims in trailers, and forced them to perform me-
nial house chores during the day, and repeatedly raped and abused them at night.
When they tried to seek help, they were beaten, and ordered murdered.

Thelase defendants too were convicted; they received sentences of up to 23 years
in jail.

In United States v. Kil Soo Lee, we won sentences in the largest labor-trafficking
case ever prosecuted. There, the defendants held over 250 Korean and Vietnamese
women, forcing them to work without pay in a clothing factory. When the laborers
complained, they were beaten so savagely that one woman lost an eye. The sen-
tencing for Mr. Lee is pending.

Our efforts to counter this scourge are young, but successful, and growing. During
fiscal years 2001 through 2003, we charged 113 traffickers—nearly a three-fold in-
crease over the previous three years. Of these, 81 included sex-trafficking allega-
tions. Over that period, we have opened 210 investigations into allegations of
human trafficking.

In addition, this fiscal year alone we have charged 19 defendants, have incarcer-
ated an additional eight, and have opened 40 new investigations. As of January 28,
2004, we had 146 open trafficking investigations—more than twice the number open
in January 2001.

In order to fight human trafficking effectively, our law enforcement professionals
must be able to recognize it, and, most importantly, must be able to recognize its
victims. Let there be no mistake, they are just that. They are the kidnapped, forc-
ibly displaced, victims of a crime. In order to assist in the identification and pros-
ecution of these horrific crimes, we have conducted training sessions and seminars
for Federal and State law enforcement officials, as well as non-governmental organi-
zations, including the two largest such training sessions ever held.

I am confident that, with the continued dedication of our Criminal Section and
law enforcement agents, we can beat back this evil.

CIVIL RIGHTS OF INSTITUTIONALIZED PERSONS

Every bit as important, and all too often every bit as shocking, are the terms and
conditions of confinement we find in publicly-operated institutions in our own coun-
try. Under the Civil Rights of Institutionalized Persons Act, we are charged with
protecting the rights of some of our most vulnerable citizens: those in State-run fa-
cilities for the aged and for persons with developmental disablilities, mental institu-
tions, and juvenile justice facilities. Our Special Litigation Section investigates such
institutions to identify patterns or practices that deprive residents of federally-pro-
tected constitutional or statutory rights.

By way of example, we recently issued a findings letter regarding the terms and
conditions of confinement at three juvenile justice facilities in Arizona, which
housed primarily non-violent teenage offenders. The results of our investigation
were shocking, to say the least. We discovered credible evidence of the frequent sex-
ual abuse of youth by both staff and other juveniles. We similarly discovered evi-
dence of widespread non-sexual physical abuse, including unjustified physical force.
Of particular concern was the recurrence of suicides at the facilities by juveniles
confined there. At one institution, in a single year, three youths took their own
lives. The investigation revealed inadequate suicide prevention measures and inad-
equately trained staff throughout the facilities. The State of Arizona has indicated
its willingness to work with us to remediate these shortfalls.

In other investigations, we have found nursing home patients dead from septic
shock after fecal matter built up in their impacted bowels; we have discovered inci-
dents of staff abusing—torturing really—patients with severe mental retardation;
and we have found elderly patients so neglected as to have developed bed sores that
cut to the very bone.

Ordinarily, the abuses in these cases are so disturbing that once they are brought
to light, the responsible jurisdiction moves quickly to address them. Unfortunately,
this is not always the case.
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This past December, we filed suit against the State of Mississippi, challenging the
conditions of confinement at two juvenile facilities. Your colleague, Congressman
Bennie Thompson, is well familiar with this matter, as he originally called it to our
attention. Our investigation of these facilities revealed evidence that students were
frequently subjected to physical abuse by staff, routinely shoved and hit, “hog-tied”
with hands and feet bound together behind their backs, as well as “pole-shackled”
with hands tied behind a pole and left on public display for hours at a time. Staff
made liberal use of pepper spray, and reports indicated that when some girls were
ill as a result of running in the heat, they were forced to eat their own vomit. In-
deed, some juveniles, including those known to be suicidal, were stripped naked and
placed in solitary confinement in a dark cell with only a drain to serve as a toilet.

This Administration has compiled an unassailable record in defending the civil
rights of individuals in institutions. To date, this Administration has opened 39 new
CRIPA investigations, involving 46 new facilities. By contrast, during its last three
years, the prior administration opened just 19 such investigations involving 33 fa-
cilities. We have essentially doubled our enforcement effort. This Administration has
issued 25 findings letters, documenting rights abuses at 34 State-operated institu-
tions, has filed six lawsuits, and has resolved 24 matters through consent decrees
and settlement agreements. During fiscal year 2003, we opened 12 CRIPA investiga-
tions covering 11 facilities, and during fiscal year 2004 we have already opened an
additional 8 investigations into 8 facilities.

Over the coming year, we will continue to expand our efforts to protect rights in
the areas of physical abuse of children, elder care, and provision of services in the
appropriate environment, as required by Federal law. This issue is of the highest
importance to me, and to my staff. These problems will not continue unchecked.

VOTING RIGHTS

The right to vote is among the most fundamental in our democracy. Protecting
access to and integrity of the franchise is a top priority.

Providing access to polling places is part of this effort. We have dispatched record
numbers of Federal monitors and observers to polling places around the country.
During 2003, an election by-year, we still sent a total of 380 Federal observers to
watch 11 elections in 13 counties in five States. We also sent 148 Department em-
ployees to monitor an additional 20 elections in 16 counties in 12 States. In 2002,
we deployed a total of 829 Federal employees, 608 observers and 221 Department
personnel to monitor elections in 17 States. By contrast, in 1992, the Department
dispatched a total of 571 observers and monitors. During this year’s general elec-
tion, we anticipate similarly proactive prevention efforts.

We recognize that physical or language barriers too often discourage individuals
from participating in the electoral process. Our Disability Rights Section has ac-
tively enforced Federal requirements that polling places be accessible to individuals
with disabilities. Project Civic Access, which I discuss later, addresses this need. In
addition, we recently issued guidance for local election officials instructing them in
how to make polling places fully accessible. That information, along with much
other information regarding individuals with disabilities, is available on our
website, www.ada.gov.

We have similarly taken significant steps towards protecting the voting rights of
language minorities under Section 203 of the Voting Rights Act. In July 2002, the
Census Bureau determined, based on the 2000 census, that there exist 80 newly-
covered jurisdictions, for a total of 296 covered jurisdictions across 30 States. We
conducted an extensive outreach campaign to ensure compliance by these newly-cov-
ered jurisdictions, sending letters to all affected officials and offering substantial
technical assistance. We also initiated a comprehensive review of the compliance ef-
forts of all covered jurisdictions. We have now monitored elections in a number of
covered jurisdictions across the country. Where we identified problems, we are in-
vestigating. Where appropriate, we are prepared to sue and to negotiate settlement
agreements and consent decrees, to ensure that deficiencies are fixed and that lan-
guage minorities receive at polling place the assistance required by law.

We likewise have begun a vigorous process of implementing the Help America
Vote Act of 2002 (HAVA). Some provisions of that law took effect on January 1,
2004. Jurisdictions are now required to provide for provisional voting, provide voter
information at polling places, comply with Federal rules for mail-in registration, and
properly manage State-wide voter registration lists. In preparation for HAVA, we
have been monitoring States’ implementation efforts and have offered substantial
technical assistance for over a year now. Now that those provisions have taken ef-
fect, we stand ready to enforce HAVA’s requirements as needed. We intend to work
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with the Election Assistance Commission to help States ensure that voters know
their rights under this new law.

Our enforcement of the Voting Rights Act itself continues apace. This past year,
we litigated four cases alleging violations of Section 2 of the Voting Rights Act,
which prohibits vote dilution. We prevailed in three. Separately, under Section 5,
we continued the department’s work addressing changes in voting schemes. During
calendar year 2003, we received 4,829 submissions under Section 5 of the Voting
Rights Act, including 397 redistricting plans. We analyzed and returned these
promptly, noting objections to five redistricting plans and two methods of election.
Between April 1, 2001, when census data was released, and December 31, 2003, we
reviewed 2,504 redistricting plans, five percent more than were handled during the
comparable period following the 1990 census.

DISABILITY RIGHTS AND THE PRESIDENT'S NEW FREEDOM INITIATIVE

We have been particularly successful in advancing the rights of Americans with
disabilities.

Let me begin with a little background. It may surprise some of you—perhaps
many of you—that 50 million Americans live with some type of disability. Most of
these individuals can participate fully in society, contributing to our economy, our
culture and our nation. For some, however, simple tasks such as opening doors, ne-
gotiating slight slopes, or navigating crowds and enclosed spaces pose a significant,
and often insurmountable, obstacle to participation.

As one of his first acts, the President ordered the Executive branch to live up to
the promises the laws have made to Americans with disabilities. The New Freedom
Initiative harnesses the resources and energy of all of the Executive Branch agen-
cies whose programs affect the lives of people with disabilities. It advances accessi-
bility and opportunity in numerous areas including employment, public accommoda-
tions, commercial facilities, information technology, telecommunications services,
housing, schools, and voting.

In the President’s own words:

Wherever a door is closed to anyone because of a disability, we must work to
open it. Wherever any job or home, or means of transportation is unfairly de-
nied because of a disability, we must work to change it. Wherever any barrier
stands between you and the full rights and dignity of citizenship, we must work
to remove it, in the name of simple decency and simple justice.

In keeping with the President’s challenge, we have advanced the civil rights of
individuals with disabilities on a number of fronts.

Our strong record of enforcement speaks for itself. During calendar year 2003, our
Disability Rights Section resolved over 350 complaints, through a combination of
formal and informal means. Since 2001, they have successfully resolved over 1,000
such complaints, bringing increased access to public and private facilities, services,
and accommodations. Our Housing and Civil Enforcement Section has been equally
busy. During this Administration, it has filed 23 lawsuits enforcing the accessible
design and construction provisions of the Fair Housing Act. The Housing Section
has similarly targeted discrimination against group homes for individuals with dis-
abilities, and housing providers employing policies designed to bar individuals with
disabilities.

Both the Disability Rights and the Appellate Sections have been busy pursuing
ongoing litigation regarding accessibility to stadium style seating theaters. The Su-
preme Court may well address this issue in the near future.

Even more prolific than our litigation efforts has been our Americans with Dis-
abilities Act (ADA) mediation program. During fiscal year 2003 alone, we referred
over 2,000 complainants to the program, of which 77 percent were successfully re-
solved. We increasingly find that complainants actively seek mediation. This bears
out the Attorney General’s repeated statements that through alternative dispute
resolution we can achieve more justice, at less cost, without the antagonism and
delays of litigation.

Litigation and mediation, alone, however, are ineffective strategies for securing
civil rights. Rather than wait for violations to occur, we must be proactive. Accord-
ingly, through the New Freedom Initiative we are pursuing several initiatives aimed
at spreading awareness of accessibility requirements, easing regulatory burdens,
and securing voluntary compliance.

Through Project Civic Access, we are working cooperatively with a host of local
governments to bring their civic spaces and public services into compliance. Munici-
palities operate important public facilities, such as court houses, police stations,
jails, libraries, municipal buildings, theaters, voter registration locations, land
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record offices, and the like. Rather than approach accessibility at these locations
piecemeal, as individual facilities draw complaints, we work proactively with mu-
nicipalities to develop a comprehensive plan to bring all their civic spaces into com-
pliance. To date, we have entered agreements with 60 separate cities and towns.

Through the ADA Business Connection program, we are reaching out to the busi-
ness community, and in particular to the small business community, to educate
them as to accessibility issues and the opportunities available in working with the
disability community. Small businesses, in particular, often violate accessibility re-
quirements simply because they are unaware of them. We hope to spread aware-
ness. More generally, we hope to raise awareness of the size and market power of
the disability community. As I stated earlier, over 50 million Americans live with
some form of disability, a community with an aggregate income of over one trillion
dollars and discretionary spending of over 170 billion. That figure is three times the
purchasing power of teenagers—a prime target for advertising. As the baby boomer
generation grows older, these figures will only increase. The baby boomers will in-
creasingly seek accessible housing, easy-to-use products, and accessible environ-
m?nts. The business opportunities for those willing to address these needs are sig-
nificant.

We have also been working with States to conform their State housing and build-
ing codes to Federal accessibility requirements. The ADA provides that once we cer-
tify a State code as being substantially equivalent to Federal accessibility guide-
lines, compliance with that State code will be considered prima facie evidence of
compliance with the ADA. Certification is advantageous both to builders and busi-
nesses as it eases the burdens of compliance, and also for the disability community,
as it increases accessibility. Within the last month, we certified Maryland’s State
ac%essibility code, and are working with a number of other States towards the same
end.

Finally, we have developed a substantial outreach effort to both businesses and
the disability community through our website, www.ada.gov, and through our toll-
free hotline. Last year, we received over 25 million “hits” on the website, and as-
sisted over 120,000 callers through our ADA hotline.

In all, I must say I am proud of our efforts to assist Americans with Disabilities.
Strong enforcement, coupled with mediation, proactive prevention, compliance as-
sistance, and regulatory simplification, is helping to ensure that the more than 50
million Americans with disabilities can contribute to, and participate fully in, our
nation.

BIAS MOTIVATED AND COLOR OF LAW CRIMES

Crimes motivated by bias are among the most ugly acts we face in our profession.
They are crimes motivated by little more than hate and ignorance. Whether racially
motivated, such as cross or church burnings, or whether religiously motivated, such
as attacks on a synagogue or a mosque, such crimes cut deeply against our national
ideal of one nation, one people, without regard to such petty differences. We con-
tinue to pursue aggressively the perpetrators of bias motivated crimes.

Let me give you three recent examples of the types of crimes we are prosecuting.

In February 2003, we secured the conviction of Ernest Avants for the 1966 mur-
der of Ben Chester White, an elderly African American farm worker in Mississippi.
The defendant and others took Mr. White to a national forest, where they shot him
multiple times in the body and head. For this role in this hideous offense, Avants
was sentenced to life in prison. The prosecution was made possible only after we
uncovered evidence that the murder had occurred in a national forest.

In another case, we indicted five white supremacists for assaulting two African
Americans in a Denny’s restaurant in Springfield, Missouri. One of the victims was
stabbed, and suffered serious injuries. The other was threatened with the same. The
victims’ only “offense” was to enter the restaurant to eat with two white women.

In a third case, we indicted three men on disturbingly similar charges. According
to the indictment, these individuals assaulted six Hispanic teenagers—three boys
and three girls, all under age 16—who were entering a Chili’s restaurant to cele-
brate one of their birthdays. One was beaten and stabbed so badly as to require
emergency surgery to save the use of his hand.

It is hard to believe that these acts continue to occur in modern America. We will
vigorously prosecute these cases, and will seek stiff criminal sanctions.

Over the past two years the most visible bias motivated crimes have been those
termed “9/11 backlash” crimes—crimes committed against individuals perceived to
be of Arab, Asian, or Muslim descent. Immediately following 9/11, and to a much
lesser extent following the start of Operation Iraqi Freedom, we saw a spike in such
incidents. Fortunately, however, after the President and the Attorney General



13

strongly condemned such behavior, these incidents quickly fell to near their pre-9/
11 levels.

We have had tremendous success fighting these crimes. Since 9/11, in conjunction
with the FBI and United States Attorneys’ offices, we have investigated over 500
allegations of such bias motivated crimes. These resulted in local prosecutors initi-
ating 125 prosecutions. In addition, the Civil Rights Division brought Federal
charges in 13 cases against 18 defendants, with a 100 percent rate of conviction.

The Community Relations Service has sponsored more than 250 town meetings
around the country and we have held more than 25 meetings with community lead-
ers to address civil rights concerns. This effort will continue.

We have made a particular effort to target illegal cross burnings, a grotesque
practice, used historically to terrorize and intimidate racial and religious minorities.
Since 2001, we have brought 35 cross-burning prosecutions, charging a total of 50
defendants.

I personally argued one such case in the Fourth Circuit, appealing the district
court’s downward departure from the sentencing guidelines. In that case, United
States v. May, the defendant had engaged in a pattern of racially hostile conduct
towards a mixed race couple, including posting a racially explicit “No Trespassing”
sign, and threatening with a handgun. This conduct culminated in a cross burning.
The %istrict court’s departure would have let the defendant off essentially for time
served.

The Criminal Section also prosecutes “color of law” cases—law enforcement offi-
cers who willfully and knowingly deprive individuals’ of their civil rights. For in-
stance, in United States v. Waldon we prosecuted a Sheriff’s Deputy who strangled
to death a businessman who he and his partner had arrested as part of a robbery
scheme. And, in United States v. Young, we prosecuted a police officer who admitted
to using his authority to coerce a young woman into having sex with him. Over the
past three years, the Criminal Section has charged 217 officers with such crimes,
as compared with 198 during the prior three-year period. These efforts will con-
tinue.

SPECIAL LITIGATION

In addition to the CRIPA work, which I discussed previously, the Special Litiga-
tion Section also devotes substantial resources to investigating, and where appro-
priate, prosecuting law enforcement agencies for patterns and practices of depriving
individuals of their civil rights.

The overwhelming majority of law enforcement officers perform their jobs with
dedication, fairness and honor. Theirs is a special trust. They take substantial risks
and they deserve our respect. But with trust comes responsibility. Instances of
abuse by a few damage the profession as a whole. Instances of abuse undermine
our criminal justice system. When officers do transgress and abuse the public’s faith
and trust, and violate the clearly established constitutional rights of those they have
sworn to protect, corrective action must be taken.

It is with this in mind that, working with the Special Litigation Section, we have
adopted a more transparent approach for achieving solutions and remedying prob-
lematic practices. The Special Litigation Section thus strives to keep target agencies
fully informed as to its findings and potential violations as the investigation pro-
ceeds. And, as the process unfolds, we work hard to resolve complaints without liti-
gation. Our response is a graduated one, which considers the potential violations.
By working with law enforcement agencies, rather than appearing only as a litiga-
tion opponent, we can achieve greater, in less time, results which are longer lasting,
and with less cost and rancor. In short, we have expanded our effort to affect not
only a prosecutorial, but also an instructive, role.

Let me give you a couple of examples:

First, we recently entered both a consent decree and a memorandum of under-
standing with Prince George’s County Police Department (PGPD). Through these,
the Department agreed to sweeping reforms. The agreements require widespread re-
form in PGPD’s use of canines and force. In addition, they establish specific training
requirements and accountability practices.

Most notably, the agreements will require PGPD to take the following steps: (1)
reform its use of force policies, as well as its training, reporting, and accountability
procedures; (2) adopt and implement a “guard and bark” methodology for canines,
whereby canines will locate suspects and hold them at bay by barking loudly—use
of biting is restricted to specifically delineated exigent circumstances; (3) create a
special board to review all firearm discharges; (4) operate a system to manage risk
regarding officer performance; (5) effectively review canine bites and other related
activity; and (6) investigate and review misconduct allegations.
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This structure was unique in its use of both a consent decree and memorandum
of understanding. We insisted on the consent decree where court involvement was
essential, and employed a memorandum of understanding where flexibility and the
ability to work with the Department to craft solutions were necessary. Our approach
was sufficiently creative and effective that the agreements were applauded by the
city, the police force, the Fraternal Order of Police, and community groups alike. To
ensure the effective implementation of the agreements, the Justice Department will
continue to monitor the Prince George’s County Police Department for the next
three years. But, we will not be present solely as a watchdog; we also will remain
involved to offer technical assistance.

The agreements resolved investigations that had been open since July 1999 and
October 2000. By working with the jurisdiction towards these goals, rather than
simply investigating with an eye to civil litigation, I believe we have come farther
much faster than we otherwise would have.

In July 2003, we similarly reached two significant consent decrees with the city
of Detroit, a city that has seen more than its fair share of policing difficulties over
the years. The city and its police leadership are now working hard to implement
those agreements. While the City was off to a slow start, the monitor’s first quar-
terly report found substantial efforts in several important areas.

Our record of enforcement is impressive. We have opened 12 new such pattern
or practice investigations, and are currently conducting preliminary inquiries into
more than 20 additional agencies. This Administration has filed seven lawsuits
against law enforcement agencies and has reached settlement agreements in 13
such suits. This compares with the two such settlements that were entered over the
preceding three years.

In addition to litigation, as I indicated, we make a concerted effort to be trans-
parent in our investigations. The ultimate purpose of our investigations is to fix the
problem, not to fix the blame. Accordingly, although not required to, we now provide
police agencies with extensive technical assistance. We also issue findings letters,
documenting in detail our conclusions, and explaining why a particular practice may
be problematic. This provides jurisdictions with a clear roadmap to compliance,
which makes settlement and cooperative fixes significantly more likely.

EMPLOYMENT DISCRIMINATION

Fighting discrimination in employment has long been a core function of the Civil
Rights Division, a mission that this Administration has carried on. We have fought
employment discrimination on the basis of race, color, national origin, sex, dis-
ability, and religion, and will continue to do so.

For example, in January we filed a “Section 707” pattern or practice lawsuit
against the City of Erie, Pennsylvania, challenging its use of an unjustified physical
agility test in selecting entry-level police candidates. Since 1996, 71 percent of men
had passed the test, but only 13 percent of women. Of note is the fact that the City
declined to proffer any justification for this test.

And, more recently, we filed two sexual harassment employment discrimination
suits. The first was against the City of Baltimore Department of Public Works
under Title VII, alleging that it subjected a former female employee to a hostile
work environment and failed to implement its own complaint process. In other
words, the suit alleged that the former female worker was subjected repeatedly to
a verbal and physical barrage of lewdness, public nudity, and pornography. The sec-
ond challenged a requirement by the District of Columbia fire department that new
hires for emergency medical technician positions “successfully” pass a pregnancy
test, and that they not become pregnant during their first year.

We continue to fight racial discrimination in employment. Just last week, we filed
an employment discrimination suit against the New Jersey University of Medicine
and Dentistry, alleging failure to promote on the basis of race. In United States v.
Delaware we alleged that the Delaware State Police’s written examination for select-
ing entry-level police officers illegally discriminated against African-Americans on
the basis of their race. Specifically, we asserted that the State’s use of the “ALERT”
exam had a disparate impact against African-Americans, was not job-related and,
thus, violated Title VII. This case was tried in the United States District Court for
the District of Delaware last August.

We are also awaiting a decision in another major pattern or practice race dis-
crimination case, U.S. v. City of Garland, Texas. In that case we alleged that the
city’s use of its written examination for entry-level police officers and firefighters
had a disparate impact against African-Americans and Hispanics, was not job-re-
lated and, thus, violated Title VII. As in the Delaware case, we are awaiting a deci-
sion from the court.
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Our enforcement figures are substantial. So far this fiscal year we have initiated
several 41 Section 707 pattern or practice investigations, investigating a series of
fire departments for possible racial discrimination, and 11 Section 706 “individual
violation” investigations. Moreover, I have authorized three Section 706 suits and
one Section 707 suit. Historically, the Section has filed no more than one pattern
or practice lawsuit per year.

In addition to the Employment Section, the Office of Special Counsel for Immigra-
tion Related Unfair Employment Practices (OSC) also pursues employment discrimi-
nation specifically directed on the basis of citizenship or national origin. The Office
of Special Counsel enforces the anti-discrimination provision of the Immigration and
Nationality Act (INA). This mission includes (1) protecting workers’ rights by inves-
tigating and resolving complaints, whether through formal or informal means; (2)
engaging in public outreach and education efforts for both workers and employers
through speeches, panel participation, print and web informational publications, a
telephone hotline, and publicly-funded grants for the same purposes; and (3) pro-
viding inter-agency and inter-government advice and counsel on immigration em-
ployment-related issues.

In September 2003, OSC settled a charge that Triangle Services, Inc., had termi-
nated an asylee in violation of the INA through document abuse. The complaint al-
leged that upon expiration of the complainant’s employment authorization, Triangle
refused to accept other legally acceptable documentation. At the same time, Triangle
accepted such documents as proof of qualification from United States citizens. Tri-
angle agreed to pay a $1,100 civil penalty and $14,400 in back pay and benefits,
and also agreed to provide training and post notices regarding employees rights.

In March 2003, OSC reached a settlement agreement resolving a complaint that
the respondent discharged and replaced four United States citizens with non-citi-
zens on the belief that non-citizens would be harder working, more dependable, and
less prone to complaining about working conditions. DDI agreed to pay $18,000 in
back pay, a $1,000 civil penalty, and to advertise positions publicly in the future.

Overall, over the past three years, OSC has secured $1,302,700 in civil penalties
and damages. This compares favorably with the $1,075,100 recovered over the prior
three years. The Office of Special Counsel also continues its more informal efforts
to resolve disputes, having received 18,580 calls to its hotline in 2003, and handled
194 telephone interventions into disputes. Both figures comport with the Section’s
historical activity levels.

HOUSING AND CIVIL ENFORCEMENT

We have taken a strong stance against sex discrimination—often in the form of
sexual harassment—in the provision of housing. All too frequently we see unscrupu-
lous landlords prey on needy tenants, obliging them to suffer sexual harassment, if
not to outright acquiesce in sexual acts, on threat of eviction or other adverse hous-
ing actions. This Administration has filed six lawsuits in five States challenging
such conduct. These have been resolved both through consent decrees and litigation,
and we consistently secure significant monetary damages and penalties, as well as
injunctions against violators’ continued involvement with property management.
Last year, we took one such case to trial and were vindicated with a jury verdict
in the amount of $451,208 against a landlord who harassed at least 22 female ten-
ants.

Equally important is the provision of accessible housing to Americans with dis-
abilities. I discussed previously our efforts enforcing the requirements of the Fair
Housing Act, along with the ADA, that certain housing units and common spaces
be accessible.

The Housing and Civil Enforcement Section has responsibilities beyond the hous-
ing arena. One other area of particular note is our work under the Equal Credit
Opportunity Act, pursuing “redlining,” the practice of declining to locate or lend in
an area based on the race of its inhabitants, and other discriminatory lending prac-
tices.

In 2003, we resolved a significant redlining suit against Mid America Bank in
Chicago, Illinois. We alleged that the bank redlined predominantly African Amer-
ican and Hispanic portions of the greater Chicago area. In settling the lawsuit, the
bank agreed to open two new branches in these areas, to undertake outreach and
education programs there, and to provide $10 million in subsidized loans to quali-
fied residents over a five-year period.

At present, I have authorized two additional redlining suits, and we have a num-
ber of similar cases under preliminary investigation. We also have opened several
active investigations into allegations of racially discriminatory auto lending, and are
monitoring private lawsuits raising similar claims.



16

The Housing and Civil Enforcement Section has also been actively enforcing
RLUIPA—the Religious Land Use and Institutionalized Persons Act of 2000.
RLUIPA prohibits States and municipalities from discriminating on the basis of reli-
gion, from treating religious assemblies less equally than non-religious assemblies,
and from imposing a substantial burden on the exercise of religion absent a compel-
ling governmental interest and narrow tailoring.

Since November 2001, the Administration has opened 15 formal investigations
into allegations of religious discrimination in the land-use context. For example, in
West Mifflin, PA, we assisted a predominantly Black Baptist congregation that had
purchased a church from a predominantly white Baptist congregation. The black
congregation was denied an occupancy permit. After we sent a letter opening our
investigation, the town issued the permit.

We have filed one lawsuit under RLUIPA, United States v. Maui, in which we are
challenging a County Planning Commission’s decision to deny the Hale O Kaula
Church permission to use agricultural land for religious worship, and to construct
a second floor on a building already owned by the Church. In December 2003, the
District Court denied the County’s motion to dismiss.

In January, I personally argued an RLUIPA appeal in the Eleventh Circuit Court
of Appeals. In that case, Midrash Sephardi v. Surfside, the town’s zoning ordinance
prohibits religious assemblies from its commercial district, yet permits private clubs
such as lions clubs and masonic lodges. We contend that such assemblies are com-
parable, and thus are entitled to equal treatment.

EDUCATIONAL OPPORTUNITIES

The Educational Opportunities Section bears responsibility for overseeing compli-
ance with approximately 360 consent decrees, settlement agreements, and court or-
ders in primary, secondary, and higher education school desegregation cases. Some
of these cases are decades old. Under this Administration, the Section has started
to review this docket to determine in which, if any, additional relief is necessary,
or whether a district is an appropriate candidate for unitary status.

Last year saw the successful agreement of unitary status and dismissal of one of
the longest running school desegregation suits in the nation, Davis v. East Baton
Rouge Parish School System. The school system agreed to fund a number of addi-
tional magnet programs and other educational opportunities for African American
students, and the litigation was dismissed with prejudice. But not every case war-
ranted unitary status. We have obtained or filed for additional relief in a number
of schoo(li districts where the problems to be remedied by the original consent decree
persisted.

The Education Section continues to focus on discrimination in education on the
basis of language. The Equal Educational Opportunities Act of 1974 (EEOA) re-
quires school systems to overcome language barriers that impede students’ ability
to learn and function in English. We recently reached agreements to improve the
programs created to implement the EEOA in Bound Brook and Plainfield, New Jer-
sey, and are investigating a number of schools and school systems in several States
for their possible failure to meet their EEOA obligations. In one case, for example,
we have authorized suit (and are currently engaged in active pre-suit negotiations)
against a school that failed to provide adequate language instruction to numerous
non-English speaking Asian students, placing them in classes taught in a different
Asian language. We further allege that this school condoned the verbal and physical
abuse of Asians by other students.

We continue to enforce Title IX actively, both at the trial and appellate levels. We
have participated both as a party and as an amicus in Title IX cases involving dis-
crimination in athletics and in-school harassment. Our amicus briefs have supported
the right of individuals to file a private right of action under Title IX for claims of
retaliation, and have defended the constitutionality of applying Title IX to the
States. We also currently are investigating allegations that a high school employee
physically and verbally harassed female students over several years with the school
district’s knowledge, in violation of Title IX’s guarantee.

The Educational Opportunities Section also has been actively addressing discrimi-
nation on the basis of religion in the educational context. It has opened several in-
vestigations into allegations of discrimination against the wearing of headscarves by
female Muslim students. We have filed several amicus briefs challenging religious
discrimination. In two cases, for example, we defended the right of clubs to dis-
tribute religious messages on the same terms as other students could distribute sec-
ular messages; and in two others, we defended the right of religious groups to have
equal access to, and equal use of, school property as secular groups. We also partici-
pated in a case where students in a Massachusetts high school were suspended for
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distributing candy canes at Christmas with a note that explained the religious sig-
nificance of the candy cane and a prayer. Our amicus brief noted that that the
school had engaged in viewpoint-based discrimination against religion in violation
of the First and Fourteenth Amendments—a position also supported by the Amer-
ican Civil Liberties Union in a brief supporting the students. The district court
agreed with us in a 62-page opinion.

COORDINATION AND REVIEW

As I noted earlier, a central focus of this Administration has been expanding ac-
cess to public services for language minorities. Most individuals living in the United
States read, write, speak, and understand English. For many though, English is not
their primary language. The 2000 census identified over 26 million who speak Span-
ish, and seven million who speak an Asian language, at home. Anyone having a lim-
ited ability to speak, read, write, or understand English falls in the category of
“Limited English Proficient,” or LEP.

Being LEP can be a barrier to access to public services and benefits, and often
bars participation in the very tools made available to enhance English language
ability and civic participation, such as schools and voting. Accordingly, the Federal
government has committed to making its services accessible to LEP individuals.

In addition, our Coordination and Review Section’s (COR) developed the Depart-
ment’s “Guidance to Federal Financial Assistance Recipients Regarding Title VI
Prohibition Against National Origin Discrimination Affecting Limited English Pro-
ficient Persons.” The Guidance implemented Executive Oder 13166, which mandated
LEP accessibility, which along with Title VI regulations, requires that Federal as
well as federally funded programs and services provide meaningful access to LEP
individuals.

Coordination and Review is responsible for enforcing non-discrimination require-
ments in Department-funded programs. COR currently has 23 open LEP complaints
that it is investigating, under a Memorandum of Understanding with the Office of
Justice Programs. In addition, COR assists other agencies in enforcing Executive
Order 13166 by providing technical assistance upon request, both to Federal funding
agencies that must ensure compliance by their recipients and to all Federal agencies
that must ensure that their own federally conducted programs are accessible to LEP
individuals. For example, COR has spent substantial time assisting the Bureau of
Indian Affairs of the Department of Interior, including on-site assistance, in its in-
vestigation of allegations that only English is offered to LEP students on an Indian
Reservation in Arizona.

We have increased the size of the Coordination and Review Section to expand its
ability to provide training sessions and technical assistance regarding meaningful
linguistic access, and to continue administrative enforcement of Title VI/LEP re-
quirements.

Coordination and Review currently has eleven open formal investigations, with a
number of additional inquiries under way. COR is also in the process of developing
a training video on the LEP initiative and how to address “language negatives.”
Moreover, we are printing our beneficiary and recipient/federal agency brochures in
nine languages: English, Spanish, Chinese, Korean, Vietnamese, Russian, Cam-
bodian, Arabic, Hmong, and Haitian Creole. Also, in June of 2002, we issued the
Department’s LEP Guidance for Recipients, which outlines how to achieve meaning-
ful access by LEP persons to programs and activities receiving assistance from the
Department of Justice. That Guidance has functioned as a template for similar guid-
ance issued by other Federal agencies.

Of particular note, COR managed the development and adoption of the joint final
“Cureton” rule, which established a uniform understanding among 22 participating
agencies of the terms covered “program” and covered “program or activity,” con-
forming to those enacted by the Civil Rights Restoration Act of 1987. This rule re-
sponded to doubts regarding Title VI regulations raised by a Third Circuit decision
in Cureton v. NCAA.

The President, less than one minute into his Inaugural Address, reminded this
nation of a simple truth: “The grandest of [American] ideals is an unfolding Amer-
ican promise that everyone belongs, that everyone deserves a chance, that no insig-
nificant person was ever born.” He reminded us that, “[wlhile many of our citizens
prosper, others doubt the promise, even the justice, of our own country. The ambi-
tions of some Americans are limited by failing schools and hidden prejudice and the
circumstances of their birth.”

The Civil Rights Division’s charge is no less than helping ensure this grandest
of American ideals of which the President spoke. There is no higher calling in gov-
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ernment than ensuring that the law applies fairly and equally to all Americans. As
the Attorney General has said, for those of us in public service, equal justice before
the law is more than a mission—it is a sacred trust.

I hope that our shared opposition to prejudice and discrimination helps sets a
stage for an open and productive dialogue.

I would again like to thank the Chairman, the Ranking Member, and the Com-
mittee for their time today and welcome any questions you may have.

Mr. CHABOT. And I will recognize myself for 5 minutes for the
purpose of asking questions.

We appreciate your testimony here this afternoon, Mr. Assistant
Attorney General.

Number one, it is my impression that the Division has been very
aggressive in both its enforcement of the ADA and its efforts to
educate Government entities and members of the private sector
about the rights of individuals with disabilities. However, there is
some concern that the Department is interpreting reasonable ac-
commodation to mean wholly equivalent. Can you comment on the
general principles the Department uses in its own investigations of
potential ADA violations, and in defining the rights of individuals
with disabilities in preemptive efforts? For example, what is the
approach of the Department regarding stadium-style theaters, for
example, the seating there?

Mr. AcosrTA. Certainly, Mr. Chairman. Reasonable accommoda-
tion has been defined—this is obviously a fact-specific inquiry.
Courts throughout the Nation have looked at that term and have
defined that term with reference to the facts of a case.

With respect to stadium-style seating, there is a regulation that
covers that matter, and the Department has for many years now
had a litigating position that makes clear that what we expect is
a comparable line of sight. There has been litigation on this matter.
Some plaintiffs have taken the position that seating, for example,
in the front row is acceptable. One Federal judge called that “head-
ache city,” alluding, I would assume, to the angle, to the steep
angle of view that an individual has in the front seat. We believe
it is a comparable line of sight. We believe that is what is required.

Let me add this. We are very sensitive to the cost of compliance,
and we are working with businesses to ensure both access and re-
ductions in regulatory burden. As a quick example, we just signed
an agreement with the State of Maryland whereby we certified the
Maryland Building Code. We have the authority, if States submit
a code, to review the code and to identify discrepancies between a
local building code and Federal requirements. By bringing a code
up to specification, Federal specification, all sides win. In Maryland
now, every time a local inspector goes to inspect a building, once
it is signed off by that local inspector, the builder knows that it is
built rightly.

So we are very sensitive to vagueness issues, we are very sen-
sitive to cost of compliance, and are working with States and local-
ities to certify business codes so everyone knows what is expected
of them.

Mr. CHABOT. Thank you very much.

Let me shift to another area. In your written testimony, you
state that you have opened investigations of 39 nursing homes and
mental health facilities and also jails for violating the constitu-
tional rights of their patients or inmates.
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What is the status of those investigations, and can you say
whether you anticipate filing suits in any of them? And finally, how
has the Division’s approach to investigations under CRIPA changed
since you have taken the lead?

Mr. AcosTA. Certainly, Mr. Chairman.

As you alluded, we have opened 39 new investigations covering
46 facilities under the Civil Rights of Institutionalized Persons Act.
In some cases, we have signed agreements, some very recently. In
other cases we have found it necessary to litigate.

We have filed the first lawsuits under CRIPA in—quite honestly,
I didn’t know in how many years. I have asked my staff. They don’t
remember—the career staff does not remember the last time that
a CRIPA lawsuit was filed, so several years. That concerned a cen-
ter, a juvenile detention center, in Mississippi, where children are
being hog-tied; where they are being pole-shackled; where they are
placed around a pole, their arms are tied behind their back, and
left on public display; where girls, suicidal girls, were stripped
naked, left in a windowless room with only a drainpipe to serve as
a toilet. We are litigating that case, and we will litigate it strongly.

One change that we have made under CRIPA is we are making
very public our findings. The Division previously had not publicly—
they were public, but they weren’t widely circulated, the concerns
with respect to certain facilities.

The reason we have done this is when a finding is made public,
when public attention is called on a wrongdoing, not only do we fix
the problem at that particular facility, but we set national stand-
ards. We make it clear not only to that facility, but to other facili-
ties, that these types of actions are not constitutional and are not
permitted. And so I feel very strongly that we need to disseminate
our findings and make them quite public.

Mr. CHABOT. Thank you very much. My time has expired.

The gentleman from New York is recognized for 5 minutes.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Acosta, prior to this hearing, our staff has requested the
dockets for each section of the Division. Do you have that material
to share with us, or can you get it for us?

Mr. AcosTA. Mr. Nadler, I believe that material was requested
last week. It was——

Mr. NADLER. What?

Mr. AcosTA. It was requested last week. It is quite voluminous,
and we have not yet been able to compile it.

Mr. NADLER. But you will have it for us?

Mr. AcostA. If the Committee would like it, we are certainly
willing to provide it.2

Mr. NADLER. Thank you very much.

Second, the Attorney General has announced that if passed and
if upheld by the courts, the Civil Rights Division will be the Divi-
sion charged with enforcing the so-called Partial-Birth Abortion
Act. Now, first of all, whose civil rights will your division be enforc-
ing in that case?

Mr. AcosTtA. Congressman, this Congress passed a statute

Mr. NADLER. Well, the Senate hasn’t passed it yet, have they?

2The material referred to was not available at the time this hearing was printed.



20

Mr. AcosTA. Yes. This Congress passed the statute, it passed by
a nearly two-thirds margin. It sets forth the elements of a crime.
Our job is to enforce that statute against individuals who meet the
elements of that crime.

Mr. NADLER. Okay. I won’t press the subject.

The President’s fiscal year 2005 budget has proposed cuts to the
Civil Rights Division of $1.62 million and 15 full-time-equivalent
positions. First of all, from where would these resources be drawn,
especially in light of your presumed additional responsibilities to
enforce the Partial-Birth Abortion Act?

Mr. AcostA. Certainly, Congressman. Since 2001, the Division
has received budget increases providing us 52 additional spots. The
President’s budget calls for a budget increase of $300,000. Because
of increased expenses, that will cause a net shortfall of 2.2 million,
which has the effect, assuming no decreases, of reducing our FTE
by 15.

I am working with the Administrative Section of the Civil Rights
Division to look into this matter and to reduce expenditures, to
streamline and make our process more efficient.

I have not examined where and from what sections and what en-
forcement responsibilities any reductions in FTEs would have to
come. I will say this: We have received substantial budget in-
creases, and I think that the budget is more than sufficient to
allow us to satisfy our mission.

Mr. NADLER. That is interesting, because you said you are now
examining all of that. So where did the figure come from? Was the
figure just taken from some—in other words, the figure does not
seem, from what you just said, to have been drawn from an anal-
ysis of what you need. I mean, it was drawn from some other
source, the figure of the budget cut?

Mr. AcosTA. Congressman, if I could. The budget allocation is in-
creasing by 300,000. The expenditure side, however, because of sal-
ary increases, expected salary increases, and other expected in-
creases is increasing by 2.5 million. That result will be a net short-
fall of 2.2.

My understanding is that one way to address that net shortfall
is to attrit 15 FTEs. That is not the sole way of addressing that
shortfall, and our administrative staff is looking for other poten-
tials as well.

Mr. NADLER. Mr. Attorney General, as part of its legal strategy
to defend the constitutionality of the Partial-Birth Abortion Act,
the Department of Justice has subpoenaed the records of women
who had abortions and records of clinics and hospitals around the
country in the last 2 years; that is, records covering the last 2
years. In those cases, the Department has argued there is no Fed-
eral common law doctor-patient privilege. Is that your under-
standing of current law? Do you believe that patient medical
records should be entitled to no doctor-patient privilege whatso-
ever?

Mr. AcosTA. Mr. Nadler, as you are aware, as part of this
Congress’s passage of the partial birth abortion ban, Congress held,
I believe, 8 years of hearings and found that——
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Mr. NADLER. Excuse me, but that isn’t the question. The ques-
tion is do you believe that there is no doctor-patient privilege on
the Federal level with respect to these kinds of medical records?

Mr. AcosTA. With respect to medical records, the plaintiffs have
introduced these medical records into the case. The plaintiffs wit-
nesses are relying on the medical records to disagree with Con-
gress’ finding that these procedures are medically necessary. The
Department is seeking the same access to these medical records.

Mr. NADLER. For the same individuals?

Mr. AcOSTA. For the same individuals, making clear that we are
not looking for any——

Mr. NADLER. Excuse me, but I thought the women are not par-
ties to the case.

Mr. AcosTA. The plaintiffs have——

Mr. NADLER. Let me simplify since we are running out of time.

Mr. CHABOT. The gentleman’s time has expired. The gentleman
is granted an additional minute.

Mr. NADLER. Thank you.

As a matter of law, do you believe that there is, or do you believe
that there should be, a patient-doctor privilege at a Federal level
for medical records, forgetting the question of partial birth abor-
tion? Do you still think there is, and do you think that there should
be if there isn’t, a doctor-patient privilege?

Mr. Acosta. I haven’t reviewed doctor-patient privilege, Mr.
Nadler.

Mr. NADLER. Thank you.

I have one more question. The GAO is conducting a review at the
request of Members of the Committee of reported voting irregular-
ities. I understand that the GAO team has been encountering dif-
ficulty in getting timely responses from the Civil Rights Division to
its requests for information and meetings as part of its effort to
complete the study. They have not been encountering similar prob-
lems with other divisions in the Department, such as the Criminal
Division. Requests take, on average, 4 weeks to fill, if not longer.
This includes the requests for meetings, files, data runs on matters
and cases initiated and copies of documents.

From what I understand, these problems are not restricted to
this particular study. In addition to the delays in the production of
materials and information, GAO analysts reported that each re-
quest must be made in writing, which has not been the practice in
the past. Additionally, each request must undergo multiple layers
of review within the Division before an answer is forthcoming or
meeting set up.

While other divisions have used similar procedures, GAO has not
experienced similar delays from other divisions within the Depart-
ment.

GAO is an arm of Congress, and these requests should be treated
as coming from Members themselves. Can you commit to me that
you will take steps to ensure somewhat more timely cooperation
with the GAO in its work?

Mr. AcosTA. Congressman, absolutely.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Florida is recognized for 5 minutes.

Mr. FEENEY. Thank you, Mr. Chairman.
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And, Mr. Acosta, I have two things that I am interested in, per-
haps you would just comment on for me.

The Americans with Disability Act is full of great intentions and
has really opened a lot of doors in a very literal way, excuse the
pun. In some areas, though, it is being used by trial attorneys as
a sword rather than a shield to protect people with disabilities. In
my district, for example, small businesswomen and businessmen
are visited by a trial lawyer who drives up somebody that has a
physical handicap typically, and subsequently is hit with a, you
know, multimillion-dollar, several-hundred-thousand-dollar law-
suit, which includes, of course, a plea for attorneys’ fees.

There is a bill pending in Congress that actually would provide
the operator of the hotel in that instance, or whatever the facility
was, to remedy the problem as opposed to endow trial lawyers fur-
ther in America. But I would like to know, have you expanded on
your efforts to sort of ratify and certify State building codes and
how that may help us continue access to people with disabilities
without endowing the trial attorneys of America? Because my pur-
pose would be the former as opposed to the latter.

And, secondly, I wonder if you could comment on the instances
of downward departures in decisions where you have obtained a
criminal sanction against an individual who is guilty of a civil
rights violation as enacted by Congress. You mentioned one, the
cross burning case.

The Rodney King case was a fairly famous example of our courts
basically saying that higher courts could not use a de novo review,
but had to basically submit to decisions by lower courts, even if
they egregiously downwardly departed. And I thought maybe you
might have some additional examples of instances where down-
ward departures has hampered your ability to deter, through stiff
penalties, people who are guilty of violent actions.

Mr. AcosTA. Thank you, Congressman. Let me take the ques-
tions, if I could, in reverse order. With respect to the downward de-
partures, I mentioned the cross burning case where the downward
departure was from up to 2 years to time served. What I didn’t
mention was that the District Court judge in the record made com-
ments along the lines of, “I may get reversed on this, and if I get
reversed, well, I will deal with it then.” And I mentioned that be-
cause I think it is relevant to be aware that some individuals may
have that view.

I don’t have, off the top of my head, instances of downward de-
partures. If the Congressman would like, I am happy to review the
records and submit.3

Mr. FEENEY. I would, if it is not too much trouble. There is no
real urgency.

Mr. AcosTA. Not at all.

With respect to the certification, I thank you for the question, be-
cause I think it is very important. Using Florida as an example,
if Florida submits their building code, I have architects on my staff
that will examine the code, identify discrepancies, and notify Flor-
ida of those discrepancies.

3The material referred to was not available at the time this hearing was printed.



23

If Florida amends its code, a few things happen. One, builders,
when they go to build it, can build it right the first time when it
is cheaper to do so. Two, when State building inspectors inspect the
building, they can point out any deficiencies or any problems.
Three, a State builder’s certification that the building is compliant
with State building codes becomes prima facie evidence of compli-
ance with the ADA, and therefore can be used to act as a shield
against a frivolous lawsuit.

Mr. FEENEY. If I can quickly follow up on that. Suppose my
building code has 1,000, you know, parts to it. Supposing 950
passed muster, but 50 are denied. If I am a private operator, and
one of the 950 approved issues is raised against me, can I use that
as a defense? In other words, do you have to ratify the whole code
before a State is certified?

Mr. AcosTA. Certainly, Congressman. Codes can be ratified in
whole or in part. In the case of Florida, I believe at least parts of
Florida’s building code have been ratified. I don’t know if the entire
code has been ratified.

Five States have submitted their codes in whole or in part to the
Civil Rights Division in the mid-1990’s for certification. Subsequent
to that Maryland has now submitted their code, along with North
Carolina and New Jersey, and several other States.

The only parts that can be used as an affirmative defense are
those parts that we have certified.

Mr. FEENEY. Thank you.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Michigan is recognized for 5 minutes.

Mr. CONYERS. Thank you, Mr. Chairman.

Mr. Acosta, how many times have you recused yourself in the
course of your being in charge of this Division?

Mr. AcosTA. Congressman, I have recused myself twice.

Mr. CoNYERS. And did you choose to give public reasons for that?

Mr. AcosTA. Congressman, the Department has a long-standing
policy, going back several years, in which we do not disclose the
reasons why an individual may choose to recuse himself or herself.

Mr. CoNYERS. Well, are you from Texas?

Mr. AcosTA. I am not from Texas, Congressman.

Mr. CONYERS. Well, then what—what are we to draw from one
of the most—both cases were important, but in one of the most
novel and far-reaching attempts to redistrict congressional seats,
you were not there, but, even worse, it was left at the hands of po-
litical appointees.

Mr. AcosTA. Congressman, I understand your concern. I—let me
say this. You mentioned earlier that—I believe you characterized
it as I fled from that decision.

Mr. CONYERS. Fled. Yes.

Mr. AcosTA. Yes. Thank you. I believed, and I do believe, that
my recusal was appropriate, that it was the right thing for me to
do. I have very able deputies, good deputies, and I have full con-
fidence in their decision-making process.

Mr. CONYERS. Did you say that you are prevented from giving
reasons for why you would recuse yourself?

Mr. AcosTA. Congressman, the Department’s policy is that it
does not provide the reasons why a recusal decision is made.
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Mr. CONYERS. It says you may decide not to give reasons for a
recusal. It doesn’t say that you can’t.

Mr. AcosTA. My understanding, having discussed this with the
appropriate individuals in the Department, is the Department’s
policy is that it does not provide reasons why a recusal decision is
made.

Mr. CoNYERS. Well, let me ask you about the pattern and prac-
tice part of this thing. We are having a retrenchment in the area
of pattern and practice enforcement under 14141, because the
agreements lack substantial compliance requirements. So the teeth
are taken out of them. And that is contrary to previous practices.

Why have you departed from the 5-year consent decree with 2
years substantial compliance model that was followed in the past?
For example, in Cincinnati, where there was a great deal of vio-
lence, in that agreement there is no requirement for substantial
compliance in the agreement. This is a clear march backwards.

Mr. AcosTA. Congressman, if I could. I believe that we have a
rather strong record with respect to pattern and practice. In the 3
years preceding this Administration, there were, I believe, three
pattern of practice agreements reached.

Since 2001, we have reached 13 pattern and practice agreements.
And to go into the details of those agreements, four of them, I be-
lieve, are consent decrees. Nine of them are MOUs. Whether they
be consent decrees or MOUs, they have monitors, they require com-
pliance. They are strong agreements.

Now, you may be alluding to a question that was raised recently
where the question is: Why does the agreement have a termination
date? And the answer is this: In all our systems of laws, we do not
put someone under—we do not put someone, for example, in jail in-
definitely. There is typically a term. Our agreements do have a
term. But it is important to recognize, and I have said this pub-
licly, I have said this with respect to the Prince George’s consent
decree that does have a date certain termination date, just because
an agreement terminates does not mean that we are out of the pic-
ture.

We have every authority to reopen a case. We have every author-
ity to bring another 14141 action. All we are saying is that upon
termination, if there are additional issues, it is up to the United
States to continue meeting the burden of proving that, in fact,
there are additional issues.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia is recognized for 5 minutes.

Mr. Scort. Thank you.

Thank you, Mr. Acosta. Mr. Acosta, in my jurisdiction, near my
jurisdiction, there have been a rash of cross burnings—excuse me,
of church burnings. In the prior Administration, a task force was
formed, and for the proper response, the ATF has responded, I
think, in a very timely manner to the recent church burnings. Is
the Civil Rights Division also involved?

Mr. AcosTA. Congressman, I would have to look at the specific
case. We are involved in several church burnings. I would be happy
to get back to you with specifics.

Mr. ScotrT. The ATF has been extremely helpful in that.
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Let me ask a couple of questions on preclearance. The Georgia
v. Ashcroft decision, do I understand the standard measure for
the—on the question of dilution is whether or not the minority
community is worse off than it was before the change; the change
would be—make the minority community worse off. Whether the
new policy is discriminatory or not, if the minority community is
Wois% off, then it should not be precleared. Do I understand that
right?

Mr. AcosTA. Congressman, the standard is whether or not there
is retrogression, which can be easily termed as whether or not the
minority community is worse off.

Real quick, if I could, on the church burning issue. I will go back
and look at it, because, like cross burnings, church burnings are
something we take very seriously. And you do have my commit-
ment that we will take a look at those cases if we can.

M;" ScoTT. Okay. Do influence districts count on measuring dilu-
tion?

Mr. AcostA. The Congressman is referring to the Supreme
Court’s recent decision, where the Supreme Court said that there
are a few ways to look at retrogression. One is whether the district
itself has retrogressed, and if so, whether there is an offsetting dis-
trict. But a second way of looking at that is with respect to influ-
ence districts. So, yes, the Supreme Court has, in fact, said that in-
fluence districts are a factor that we have to consider.

Mr. ScotT. Did you agree to release the—on the Texas case, the
professional report that was done, the report that was done by the
professional employees at the Civil Rights Division?

Mr. AcosTA. Congressman, I have no authority to agree or dis-
agree. I am recused on that case.

Mr. ScoTT. I mean, the report itself. Can that be released, the
work done by the professional staff?

Mr. AcosTA. With respect to the Texas case, again, I am recused
on that case, so I cannot direct staff to release or not release. I can-
not become involved with that case or matters arising from that.

Mr. ScorT. Where is the document now?

Mr. AcosTA. Congressman, I[—I am recused. I don’t know. I don’t
know what the details of that case are.

Mr. ScotTt. Who would know where the document is now?

Mr. AcosTA. My principal deputy, sir.

Mr. Scort. Who is that?

Mr. AcosTA. Sheldon Bradshaw.

Mr. ScorT. Can we get a question to him as to whether or not
he would authorize the release of the document?

Mr. AcosTA. I assume that Legislative Affairs that is here is
happy to relay that question.

Mr. ScoTT. Under the faith-based initiative, as you are aware,
sponsors of federally funded programs that claim to be religious
faith-based can discriminate in employment based on religion. And
as you know, if you can discriminate based on religion, you can dis-
criminate based on race. Was the Civil Rights Division consulted
in cgming—in coming to that conclusion and adopting that posi-
tion?

Mr. AcosTA. Congressman, I would—as you are aware, I have
been with the Civil Rights Division for a few months now.
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Mr. ScorT. What would the Civil Rights Division’s position be on
the question of whether or not you ought to defend the House-
passed Head Start bill that includes a provision that you can tell
a teacher, prospective teacher, that you would have gotten the job,
but we don’t hire people of your religion, or we don’t hire people
that belong to your church? What would be the Civil Rights Divi-
sion’s position on that situation?

Mr. AcosTA. If I could, two things. One, I was about to say that
there is a process within the Department where all divisions are
typically consulted on a matter such as that. So I assume the Divi-
sion was, in fact, consulted.

With respect to the specific provision, you know, as—any lawyer
would, I would like to take a look at the provision before opining
as to a position.

Mr. ScotT. Could I have an additional 30 seconds?

Mr. CHABOT. The gentleman’s time is expired. He is given an ad-
ditional minute.

Mr. Scort. Thank you.

The House-passed bill on Head Start allows the discrimination.
What is—does the Civil Rights Division have a position on whether
or not teachers ought to be—whether or not you ought to be able
to tell a prospective teacher that you would have gotten the job, but
you are the wrong religion, or you belong to the wrong church, or
our church has a contract, and we only hire our own? Does the
Civil Rights Division have a position on that kind of discrimina-
tion?

Mr. AcosTA. Congressman, the Department has an obligation,
and, in fact, does defend actions of this Congress so long as a con-
stitutional—a reasonable constitutional argument can be made.
The Department reaches those as a whole. I couldn’t get more spe-
cific without——

Mr. Scorr. So you would—in terms of giving us—do you ever
give advice, take a position? Do you like that, the idea that you
could tell a prospective teacher——

Mr. AcosTA. Congressman, again, I assume if this Congress
passed it, that it is constitutional, and it would be our obligation
to

Mr. ScorT. Let me talk about the confusion for a second. Can
you directly fund a church in sponsoring a program?

[2 p.m.]

Mr. AcosTA. Can a church be directly funded by the Federal Gov-
ernment?

Mr. ScoTT. Right. Can First Baptist Church as a church run a
Head Start program? Not the 501(c)(3), but directly fund the
church; thinking of the Cleveland voucher case, can you directly
fund a church?

Mr. AcosTA. Congress plans these issues—certainly the Estab-
lishment Clause prohibits funding of religion, but these issues
arecomplex. They have gone all the way up to the Supreme Court
at times. I would need to take a look at it.

Mr. CHABOT. The gentleman from North Carolina is recognized
for 5 minutes.

Mr. WATT. Thank you, Mr. Chairman.
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Mr. Attorney General, can you describe for me briefly or gen-
erally what the Civil Rights Division does under section 5 of the
Voting Rights Act?

Mr. AcosTA. Certainly, sir. Section 5 of the Voting Rights Act re-
quires covered jurisdictions, there are a few, over a dozen covered
jurisdictions, to submit any changes in voting in districts. We have
received since 2000, I believe, over 14,000 such submissions. They
are reviewed for whether or not they have—whether they are retro-
gressive in intent or in effect.

Mr. WarT. Of those 14,000 that you have received, how many
has the Division said were unacceptable under the law?

Mr. AcosTA. I believe that we have objected to 39 in comparison
to 13,000 submissions during the prior 3 years, with 29 objections
during the prior 3 years.

Mr. WATT. Okay. In those 39 cases, I presume the Voting Rights
Division or your Division has concluded that something improper
has taken place, and it would have some discriminatory impact on
minority citizens?

Mr. AcosTA. We have concluded that there would be retrogres-
sion intentionally or that the effect would be retrogressive.

Mr. WATT. And based on that, would you have an opinion as to
whether discrimination or adverse impact on minority voters is
continuing in the jurisdictions that are currently covered under sec-
tion 5?7

Mr. AcosTA. Certainly whether or not—well, let me rephrase. It
is difficult to say. I am not aware of any legislature that inten-
tionally is looking to discriminate.

Mr. WATT. I didn’t ask you about intentional. I asked you about
whether they were continuing to violate the law.

Mr. AcosTA. In at least 39 cases the plans were, according to our
Division, retrogressive.

Mr. WATT. Do you have an opinion as to whether, if the section
5 preclearance requirement were not in effect—well, let me phrase
the question a little bit differently. Do you have an opinion whether
the existence of the preclearance requirement is an important fac-
tor that is considered by those covered jurisdictions in the adoption
of plans? Is that something in your experience those jurisdictions
take into account to try to make sure that they go out of their way
not to send up a plan that would be rejected by your Division?

Mr. AcosTta. Allow me to make this easy. Yes. And the jurisdic-
tions themselves, if one were to look at the amount of money spent
on attorneys that are expert in section 5, obviously they do consider
it because they spend substantial sums on this matter.

Mr. WATT. All right. I am just—I am trying to avoid keeping
from having you express an opinion on a matter that is our legisla-
tive prerogative, the ultimate question of whether section 5 of the
Voting Rights Act should be reauthorized in 2007. I think that is
a legislative judgment. But I also think—I do think it is important
for us to have the factual information that would allow us to do a
thorough evaluation of that issue. And so I guess my question to
you is not whether we should make the decision to or not to do,
my question would be whether you believe section 5 serves a valu-
able purpose at present.
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Mr. AcosTA. Certainly, Congressman. Section 5 historically has
served a valid purpose. And certainly in those States that are cov-
ered by section 5, the existence of section 5 has an impact on the
redistricting process.

Mr. WATT. Might I ask unanimous consent for 1 additional
minute, Mr. Chairman?

Mr. CHABOT. Yes. The gentleman is recognized for an additional
minute.

Mr. WATT. Is it your Division’s intention to engage with the Ad-
ministration in an evaluation of whether section 5 should be reau-
thorized, and, if so, what do you expect to be your recommenda-
tion?

Mr. AcosTA. Certainly that is a dialogue in which the Civil
Rights Division will be involved. My recommendation, obviously, is
one that I would give to the Attorney General in the first instance.
Let me say this

Mr. WATT. Has the evaluation already started, or has there been
any preliminary discussion up to this point?

Mr. AcoSTA. I have been aware of this issue since this summer
when I was asked about it during my confirmation hearings. And
if T could, it is interesting because this Friday I am going to be
going to Selma, and as you are aware, it was the march across
Pettus Bridge that I guess predated the enactment of the Voting
Rights Act by 3 weeks. It was an historic event. And the act is an
important act that has historically had impact on the redistricting
process.

Mr. WATT. I thank the gentleman for his comments. And I would
just say in conclusion, Mr. Chairman, that I hope your experience
in Selma is as powerful as the one that you testified about where
you said in your opening statement, I think this is what you said,
I thought I understood what human trafficking was about, but then
when I saw it firsthand, there are some of us who understand vot-
ing rights discrimination and employment discrimination and these
kinds of discriminations firsthand. And so I applaud you for taking
steps that would give you those kind of personal experiences rather
than just approaching these things in a theoretical way, because
what always appears theoretically from the outside is not always
what is happening in the inside. Thank you very much.

Mr. CHABOT. The gentleman’s time has expired. Mr. Acosta,
thank you very much for your testimony here this afternoon.

The gentleman from New York is recognized.

Mr. NADLER. Mr. Chairman, I ask unanimous consent that all
Members have 5 legislative days to revise and extend their re-
marks and to submit additional materials for the record. And I also
think we said additional questions.

Mr. CHABOT. Yes. Without objection, so ordered.

And if there is no further business to come before the Committee,
we are adjourned.

[Whereupon, at 3:08 p.m., the Subcommittee was adjourned.]
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